DISCLAIMER
This presentation should not be construed as
legal advice related to any specific facts or
circumstances. Although this presentation covers
legal subjects, it is intended to educate
attendees about school law topics and not to
provide advice that will be the basis for action or
inaction in any specific circumstance. Attending
this presentation or viewing these materials does
not create an attorney-client relationship
between Turner & Caudell, LLC and/or Margaret
Dullanty and the attendees or the attendees’
institutions. For circumstance-specific legal
advice, please directly contact a licensed
attorney.

2022 PCASC Conference

Employment Law
Updates and
Refreshers

NEW EEOC POSTER
EEOC
released new
updated
poster in
October 2022

• “Know Your Rights:
Workplace Discrimination
is Illegal” (replaces “EEO
is the Law” poster)

https://www.eeoc.gov/sites/default/files/
2022-10/22-088_EEOC_KnowYourRights_10_20.
pdf

Conspicuous place where
employees will easily see it:

Break Room

Same Posting
Requirements

Sign in/Sign out location

Website

FLSA
FAIR LABOR STANDARDS
ACT

MYTH #3: I received a 1099 tax form from my employer,
and this makes me an independent contractor.

FACT #3: Receiving a 1099 does not make
you an independent contractor.
Receiving a 1099 does not make you an
independent contractor under the FLSA.

In fact, whether you receive a 1099 is irrelevant.
Under the FLSA, you are an employee if your
work indicates you are economically dependent
on an employer. On the other hand, you are an
independent contractor if, as a matter of
economic reality, you are in business for yourself.
It is important to remember that you can be an
employee under the FLSA even if the IRS
considers you an independent contractor. To
learn more about whether you are an employee
or independent contractor under the FLSA,
please visit the DOL Misclassification Initiative
page.

Current Rule:
Economic Reality
Two Core Factors

The nature and
degree of the
individual’s control
over the work

The individual’s
opportunity for
profit or loss

Department of Labor Proposed New Rule for Independent Contractor Status
October 11, 2022: Comment Period Ends, December 13, 2022

-

restores “totality-of-the-circumstances” analysis to ultimately
determine whether a worker is economically dependent on the
employer for work or in business for themselves

-

each factor is not assigned a predetermined weight and each
factor is given full consideration

-

factors include
-

opportunity for profit or loss,

-

investment, permanency,

-

the degree of control by the employer over the worker,

-

whether the work is an integral part of the employer’s
business, and

-

skill and initiative.

Definitions in Proposed Rule
Employee

employee is defined broadly as any
individual whom an employer “suffers,
permits, or otherwise employs to work”
and is intended to encompass all
workers who “as a matter of economic
reality, are economically dependent on
an employer for work”

Independent Contractor

an independent contractor is only a
worker who is, as a matter of economic
reality, “in business for themselves”

According to the Regulatory Agenda, the Department of Labor (DOL)’s Wage and Hour Division
(WHD) is now planning to release a Notice of Proposed Rulemaking (NPRM) to address
changes to the Fair Labor Standards Act (FLSA)’s overtime pay requirements in October 2022.

Anticipated changes include:
❖

Raising the salary
threshold for exemptions

❖

Automatic raises in
minimums

EEOC Updated COVID-19
Guidance

EEOC Covid-19 and Vaccine Webinar
April 11, 2022

Confirmed: Employers can lawfully ask
employees their vaccination status
• The questions must be limited to yes or no
response

Updated EEOC Guidance
July 12, 2022

July 12,
2022,
Updated
EEOC
Guidance

Testing: Viral testing of Covid 19 allowed by
employer if “job-related and consistent with
business necessity”
Anti-body Test Still Prohibited

Employer use of a COVID-19 viral test to
screen employees who are or will be in the
workplace will meet the “business necessity”
standard when it is consistent with guidance
from Centers for Disease Control and
Prevention (CDC), Food and Drug
Administration (FDA), and/or state/local public
health authorities that is current at the time of
testing.

Possible considerations in making the
“business necessity” assessment
the level of community transmission
the vaccination status of employees
the accuracy and speed of processing for different types of COVID-19 viral tests
the ease of transmissibility of the current variant(s)
the degree to which breakthrough infections are possible for employees who are “up to date” on vaccinations
the possible severity of illness from the current variant
what types of contacts employees may have with others in the workplace or elsewhere that they are required to work (e.g.,
working with medically vulnerable individuals)
the potential impact on operations if an employee enters the workplace with COVID-19

Negligible
Immediate Practical
Impact

Based on this update, it appears that the EEOC
plans to take the position that a COVID-19
screening test for employees entering the
workplace is not per se or presumed permissible.
Rather, an employer must be able to demonstrate
that such a test is necessary for the safety of the
workplace, and consistent with the job in
question. However, the EEOC also advises
employers to keep current with CDC
recommendations regarding COVID exposure and
infection, as well as those of state and local public
health authorities.
That said, it is not clear what, if any, immediate
practical impact this updated guidance will have in
light of current rates of COVID-19 community
transmission. On the same date that the EEOC’s
update was issued, the CDC’s Community
Tracker indicated high or substantial rates of
COVID-19 transmission throughout almost all of
the United States.

Covid 19 as ADA Disability

Covid 19 can be ADA disability – but not
always
Individualized assessment
Reasonable Accomodation does not have
to be employee’s preferred reasonable
accomodation

Resources
https://www.eeoc.gov/what-you-should-know-about-covid-19-and-adarehabilitation-act-and-other-eeo-laws
https://www.eeoc.gov/coronavirus

South Carolina
Legislative
Updates

COVID-19 Vaccine Mandate Restriction
(S.C. Code Section 8-15-80)

Public schools cannot impose a
COVID-19 vaccine mandate as a
condition of employment or
attendance of:

Nothing in the law prevents an
employer from encouraging,
promoting, or administering voluntary
vaccines or from offering incentives to
employees who elect to be
vaccinated.

• An employee, independent contractor, or nonemployee;
• A student;
• A participant, volunteer, or other person associated with an auxiliary event,
activity, or program as a condition for participating in, volunteering for, or
associating with the auxiliary event, activity or program.

Directives In Case of Federal Mandate
In the event a federal
COVID-19 vaccine
mandate tied to
receipt of federal
funding is issued,
public schools are
provided certain
directives including the
following:

• If an option, the school may mandate unvaccinated employees to undergo
weekly testing;
• If testing or other alternatives to the vaccine are not offered, the terminated
employee is eligible for unemployment benefits;
• Medical exemptions are available and include the presence of anti-bodies, prior
positive COVID-19 test, or pregnancy (although necessary information/
documentation is not defined)
• Religious exemptions are allowed upon provision by the employee of a “short,
plain statement” attesting that receiving the COVID-19 vaccine and booster
would violate a tenet of the person’s deeply held religious convictions.

South Carolina COVID-19 Liability Immunity Act

provides immunity
from liability for
employers that
reasonably adhere to
public health
guidance applicable
at the time the
conduct giving rise to
a coronavirus claim
occurs

extended until
December 3, 2023,
unless extended
further by the General
Session.

30-Minute Unencumbered Break for
Elementary and Special Education Teachers
(S.C. Code Section 59-5-63)

The State Board of Education shall adopt a statewide policy for use by school boards in developing
and implementing a plan requiring:
1) elementary school principals to provide a minimum 30-minute unencumbered time for full time
K-5 teachers, and
2) all principals to provide a minimum 30-minute unencumbered time to any teacher responsible
for instructing a special education class for more than 20% of the school day with students who are
removed from the general education setting.
Within 3 months of the adoption of the statewide policy, each school board shall adopt a compliant
unencumbered time policy.
The school board policy must be submitted to the SCDE within 30 days of adoptions as shall any
revisions to the policy.

Unencumbered time defined as at least 30 minutes without any
assigned duties or responsibilities.

Unencumbered
Time Policy
Requirements

Prohibition of withholding or reducing the break time or the use of
additional compensation in lieu of unencumbered time unless it is
“reasonable and necessary due to extreme and unavoidable
circumstances to ensure the safety and welfare of students and
staff.”

Provision of penalties for failure to comply by principal or school
board.

The legislation states the provisions of the Act must be completely
implemented before July 1, 2023.

Sign Language
Interpreters Act
(S.C. Code Section 59-33-120)

Schools must require the same
background checks of interpreters
working in schools as for educators
pursuant to Section 59-25-115
(schools should be doing anyway).

Requires State Board of Education to
promulgate regulations for
credentialling of sign language
interpreters in the public schools of
South Carolina.

Save Women’s Sports Act
(S.C. Code Section 59-1-500)

This new law mandates the following:
• A student’s biological sex on the official birth certificate filed at or near the time of their birth
is the sex that will be used when participating in gender-based school sports teams.
• A public elementary or secondary school or public postsecondary institutions must
expressly designate any team or sport as one of the following based on the biological sex
at birth of team members:
• Males, men, boys: These teams or sports shall not be open to students of the female sex
unless no team designated for females is offered at the school in that sport;
• Females, women, or girls: These teams or sports shall not be open to students of the
male sex;
• Coed or mixed, including both males and females.
• Applies to school sponsored interscholastic, intercollegiate, intramural, or club athletic
teams

Save Women’s
Sports Act:
Remedies for
Violations

Causes of action are provided for
both students who suffer harm or
adverse action due to violation of
this Act against the school or
athletic association/organizations
and for schools that suffer any
direct or indirect harm as a result
of violation against the offending
governmental entity, licensing or
accreditation organization, or
athletic organization

Save Women’s
Sports Act:
Female Wrestling
Teams

Prohibits use of public funds
towards membership in an
athletic association that does not
recognize and regulate an
interscholastic competition of
wrestling teams composed
exclusively of female students.

Student Meal Debt Collection
(S.C. Code Section 59-63-785)

Effective on accounts outstanding on school
lunch and breakfast debt as of May 16,
2022, a public school, including a charter
school or charter school governing board,
may not:

• Use a debt collection agency to collect or
attempt to collect, directly or indirectly, debts
due
or assessed to be owed for outstanding
debts on a school lunch or breakfast account
of a
student
• Assess or collect any interest, fees, or other
such monetary penalties for outstanding
debts
on student school lunch or breakfast account

“Debt collection agency” means any person
or entity that collects or attempts to collect,
directly or indirectly, debts due or asserted to
be owed or due another. “Debt collection
agency” does not include the South Carolina
Department of Revenue or the programs
they administer or a charter school or charter
school governing body.

Display of Mottos and Flags in Schools
(S.C. Section 59-1-325)

Every public school, including charter schools, must display the following depictions in a prominent
place by January 1, 2023:
• the official United States motto, “In God We Trust”
• the official South Carolina motto, “Dum Spiro Spero”, and its translation, “While I breathe,
I hope”
• the other South Carolina motto, “Animis Opibusque Parati”, and its translation, “Prepared
in Mind and Resources”
• an accurate representation of the United States flag
• an accurate representation of the South Carolina state flag

A school district must transfer, or offer for sale or lease, any surplus real
property or property which has been vacant, unused, or unused for direct
student instruction for the previous four school years and is not currently
included in any district capital improvement plan for future use on or
before July 1, 2022.

SDE: Surplus
Property
(Proviso 1.113)

All school districts must publish on their website by September 15, 2022,
a list of properties that qualify under this provision.

A school district shall comply with the requirements of this provision by
transferring such property to another governmental subdivision or state
agency that has provided written confirmation of an intent to accept the
property for public use by December 31, 2022.
Any governmental subdivision or state agency providing such written
confirmation must comply with all requirements related to the acquisition
of real property or surplus property, and/or requirements related to the
establishment of permanent improvement projects prior to accepting
property transferred pursuant to this provision.

SDE: Surplus Property, cont’d
If no governmental subdivision or state agency confirms an
intent to accept the property, the district shall offer the property
for sale or lease at fair market value as determined by a
neutral
appraiser and in compliance with existing law providing for sale
or lease of such property by a school district.

If a school district fails to comply with this provision,
the Department of Education must withhold five
percent of all state payments to the district until the
district complies.
(From SCDE July 5, 2022, Memo, Re: New,
Amended, and Remaining Provisos).

Supreme Court Decision

- High School football coach
prayed at 50-yard line after
games.

Kennedy v.
Bremerton Sch.
District,
597 U.S. ___
(June 27, 2022)

- School district received a
complaint after several years
- Started as private but over
time players, students, and
others joined him
- School district offered
options, but coach refused
- Administrative leave and
then not renewed

Kennedy v. Bremerton Sch. District
In a 6-3 decision, the United States Supreme Court held that the school district violated the
employee’s First Amendment Free Exercise and Free Speech rights when it refused to allow
him to pray on the field immediately after football games.
The Court ruled that the Free Exercise and Free Speech Clauses of the First Amendment to
the United States Constitution protect an individual engaging in personal religious
observance from government reprisal, and that the Constitution neither mandates nor
permits the government to suppress such religious expression.

Kennedy v. Bremerton Sch. District
The Supreme Court stated that teachers and students could not be “required to shed their
constitutional rights to freedom of speech or expression at the schoolhouse gate.”
“Here a government entity sought to punish an individual for enjoying
a brief, quiet, personal religious observance duly protected by the Free Exercise and Free Speech
clauses of the First Amendment. And the only meaningful justification the government offered for
its reprisal rested on a mistaken view that it had a duty to ferret out and suppress such religious
observance even as it allows comparable secular speech. The constitution neither mandates nor
tolerates this kind of discrimination.”

Kennedy v. Bremerton Sch. District
The majority’s ruling appears to be limited to
-private “quiet” prayer
-not coercive for students
-not on duty
Schools should reexamine policies that may refer to “endorsement” or the “reasonable
observer” in the context of an individual employee’s private religious exercise.

Flexible I-9
Rules for
Remote
Workers
Extended To
July 31, 2023

remote review permitted of new hires’ I-9 documentation
for those who work exclusively in a remote setting due to
COVID-19 related precautions through July 31, 2023
document, in a memorandum, the specific reason(s) why in-person
inspection of an employee’s documents is not possible. You can use
the “Additional Information” section on the Form I-9 for this purpose,
or can attach a separate memorandum to the Form I-9.

requirement that employers inspect employees’ Form I-9
identity and employment eligibility documentation inperson applies only to those employees who physically
report to work at a company location on any regular,
consistent, or predictable basis for at least the next six
months

Subsequent In-Person Review
Must physically inspect I-9 documentation upon remote worker returning in-person

The following rules still apply to subsequent in-person review:

If the original employer representative who examined a worker’s documents through an electronic means is
no longer employed or otherwise unavailable to conduct the subsequent, in-person inspection, the new
employer representative conducting the in-person inspection should complete a new Page 2, Section 2 of
Form I-9, and attach it to the employee’s I-9.
If one or more of the documents has expired since the original remote I-9 process was undertaken, and
provided the document was valid at the time the original Form I-9 was executed, the expired document
remains acceptable for in-person review.
If a document was previously reviewed remotely, and has since become lost or is otherwise unavailable for in-person
inspection, the employee should complete a new Section 1 of Form I-9, and present any qualifying document from List A, or
combination of documents from Lists B and C. The employer’s representative should indicate the same hire date on the new
Form I-9, as was shown on the original, and attach the new I-9 to the original. The employer’s representative should indicate
in the “Additional Information” field that the new I-9 was necessary because the employee’s original documents were
unavailable.

IRS Increases Mileage Rate to 62.5 Cents Per Mile for the Rest of 2022

Responding to record-high gas prices, the
IRS announced on June 9 that, for July
through December of 2022, the optional
standard mileage rate for business travel
will increase from 58.5 cents to 62.5
cents per mile.

Refreshers

At Will Disclaimer in
Handbook
S.C. Code Section
41-1-110
At Will Disclaimer in
CAPITAL LETTERS AND UNDERLINED:
- Does not create a contract of employment
and all employment is on an “at-will basis”
-

On first page

-

Employee Signature

FOIA Fee
Schedule Posted
on Website
S.C. Code Section
30-4-30(B)

(B) The public body may establish
and collect fees as provided for in
this section. The public body may
establish and collect reasonable
fees not to exceed the actual cost
of the search, retrieval, and
redaction of records. The public
body shall develop a fee schedule
to be posted online.

S.C. Code Section 30-4-30(B)
(B) The public body may establish and collect fees as provided for in this section. The public body may
establish and collect reasonable fees not to exceed the actual cost of the search, retrieval, and redaction of
records. The public body shall develop a fee schedule to be posted online. The fee for the search, retrieval,
or redaction of records shall not exceed the prorated hourly salary of the lowest paid employee who, in the
reasonable discretion of the custodian of the records, has the necessary skill and training to perform the request.
Fees charged by a public body must be uniform for copies of the same record or document and may not exceed
the prevailing commercial rate for the producing of copies. Copy charges may not apply to records that are
transmitted in an electronic format. If records are not in electronic format and the public body agrees to produce
them in electronic format, the public body may charge for the staff time required to transfer the documents to
electronic format. However, members of the General Assembly may receive copies of records or documents at
no charge from public bodies when their request relates to their legislative duties. The records must be furnished
at the lowest possible cost to the person requesting the records. Records must be provided in a form that is both
convenient and practical for use by the person requesting copies of the records concerned, if it is equally
convenient for the public body to provide the records in this form. Documents may be furnished when
appropriate without charge or at a reduced charge where the agency determines that waiver or reduction of the
fee is in the public interest because furnishing the information can be considered as primarily benefiting the
general public. Fees may not be charged for examination and review to determine if the documents are subject
to disclosure. A deposit not to exceed twenty-five percent of the total reasonably anticipated cost for
reproduction of the records may be required prior to the public body searching for or making copies of records.

South Carolina
Pregnancy
Accommodations
Policy

Employees have the right to be free from
discrimination for medical needs arising from
pregnancy, childbirth, or other related
medical conditions as well as from
retaliation for complaining about
discrimination, requesting an
accommodation, or participating in a
discrimination investigation.
Women affected by pregnancy, childbirth or
related medical conditions will be treated the
same for all employment-related purposes,
including receipt of benefits under fringe
benefit programs.

South Carolina Pregnancy Accommodations
Act: Reasonable Accomodations
Specific examples of accommodations that can be provided, include but are not limited to, the following:
Providing more frequent or longer break periods.
Providing more frequent bathroom breaks.
Providing a private place, other than a bathroom stall, for the purpose of expressing milk provided Employer shall not be required to construct a
permanent, dedicated space for expressing milk.
Modifying food or drink policies.
Providing seating or allowing the employee to sit more frequently if the job requires the employee to stand.
Providing assistance with manual labor and limits on lifting.
Temporarily transferring the employee to a less strenuous or hazardous vacant position, if qualified.
Providing job restructuring or light duty, if available.
Acquiring or modifying equipment or devices necessary for performing.

South Carolina Pregnancy Accommodations:
Undue Hardship
Employer is not required to make accommodations if the
accommodation would impose an undue hardship on the
operation of the Employer.

Undue Hardship: An undue hardship is an action
requiring significant difficulty or expense when
compared to the size, resources, nature and
structure of the employer’s operation.

Public Employee Cannot Influence
Outcome of Election
You may not use government time, equipment, resources or
property to influence the outcome of an election or ballot measure.
Do not print campaign materials, make campaign calls or send
campaign related emails using any government issued equipment.
For purposes of this statute, ballot measure means: Referendum,
proposition, or measure submitted to voters for their approval.

FLSA Compensatory Time

29 CFR 553

Compensatory Time Off
29 CFR 553
Time off provided to non-exempt employees in lieu of paying overtime pay
Only available to public employees:
State and local government employers consist of those entities that are defined as public agencies by the FLSA.
“Public Agency” is defined to mean the Government of the United States; the government of a State or political
subdivision thereof; any agency of the United States, a State, or a political subdivision of a State; or any
interstate governmental agency. The public agency definition does not extend to private companies that are
engaged in work activities normally performed by public employees.

Comp Time Requirements
• Employee receives time off at a rate of one and one-half hours for each
overtime hour worked.
• School employees are limited to a total of 240 hours of accrued
comp time.

Comp Time: Agreement

A POLICY PROVIDING THAT A SCHOOL
DISTRICT WILL PROVIDE COMP TIME IN LIEU
OF OVERTIME
PAY IS SUFFICIENT TO MEET THE
“AGREEMENT” REQUIREMENT.

POLICY MUST INFORM EMPLOYEE THAT
COMP TIME RECEIVED MAY BE PRESERVED,
USED OR
CASHED OUT CONSISTENT WITH THE
PROVISIONS OF THE FLSA

Comp Time: Accrual Limits
School employees are limited to a
total of 240 hours of accrued
comp time
Employers can set limits lower than
240 hours.

Employee Requests To Use Comp Time
❖ An employee must be permitted to use comp time within a “reasonable
period” of time after it is accrued and may not be denied the use of comp
time unless the request would “unduly disrupt” the employer’s
operations.
❖ The “unduly disrupt” standard is a high burden to meet – mere
inconvenience is insufficient.
❖ Must show a “reasonable and good faith finding” that the request would
“impose an unreasonable burden on the school’s ability to provide
services of acceptable quality and quantity for the public during the time
requested without the use of the employee’s services.”

Employer Directed Use of Comp Time

An employer may require an
employee to use comp time.
Employees cannot object to
being sent home since they are
being sent home with pay.

Payout of Accrued Comp Time at
Termination
Must be paid out at time of termination of employment

Rate of pay at termination is whichever is greater of either:
the final regular rate or

the average regular rate over the last three
years

Payout of Comp Time During
Employment
Employer can pay out at any time but
payment will be calculated at the regular rate of the employer at
time of payout (not date earned)

TITLE IX
CURRENT REGULATIONS OVERVIEW
&
PROPOSED NEW REGULATIONS

No person in the United States shall,

on the basis of sex,

be excluded from participation in,

be denied the benefits of,

or be subjected to discrimination

under any education program or activity

receiving Federal financial assistance . .

Title IX
of the
Education
Amendments of
1972

In South Carolina, Title VII and Title IX Apply
to Public School Employees
In cases where an employee of an educational institution is claiming sexual
harassment or discrimination, the question becomes – does Title VII, Title IX,
or both apply to a case? Currently a circuit split and the Fourth Circuit
(which
includes South Carolina) has held that Title IX rights were independent of and not
preempted by Title VII.
What does this mean? In South Carolina school employees are covered by
both Title VII and Title IX.

Do Regs Apply to
Employee Sexual
Harassment
Complaints?

The grievance process (in the current rules)
applies irrespective of whether the
complainant or respondent is a student or
employee . . . [Schools] must fulfill both their
obligations under Title VII and Title IX, and
there is not inherent conflict between Title VII
and Title IX.

But . . . schools may place an employee on
administrative leave during pendency of an
investigation in accordance with state law or
contract.

Significant Requirements and Definitions
Quid Pro Quo
Definition

Training

Hostile
Environment
Definition

Actual
Knowledge
Standard

Website Posting
Requirements

Supportive
Measures

Specific Legal
Due Process
Protections and
Procedures

School Checklist

Identify

Notice

Adopt

Identify

•Identify Title IX Coordinator and
prominently post contact info on
website

•Post notice of nondiscrimination on
website

•Adopt Title IX Policy that includes all of
the required procedures

•Identify personnel for all roles

Provide

Provide

Make

•Provide notice of Title IX Policy and
procedures and the Title IX
Coordinator’s contact information to
applicants for employment, students,
and parents *include it in handbooks,
orientation materials, link on website

•Provide training to all personnel who
will be involved in Title IX issues and
post training materials on website

•Make sure ALL school employees
know to report sexual harassment to
Title IX Coordinator

Quid Pro Quo
Definition

• Conditions an
aid, service, or
benefit of the
A
SCHOOL
school
EMPLOYE • On an individual’s
E
participation in
unwelcome
sexual conduct

Severity and harm are
presumed with quid
pro quo sexual
harassment. By its
very nature, it will
result in a denial of
access to the
education program.

Definition of “Hostile Environment”

unwelcome
conduct
determined by a
reasonable person

that is so
severe,
pervasive AND
objectively
offensive

that it
EFFECTIVELY
DENIES

a student equal
access to a
School program
or activity

ACTUAL KNOWLEDGE
A school with ACTUAL
KNOWLEDGE of
sexual harassment in
a program or activities
must respond
promptly and in a
manner that is not
deliberately indifferent.

• That has been
provided to:
• Title IX
Coordinator
• ANY
EMPLOYEE of
school

Non-punitive, individualized services offered as
appropriate and without charge to a complainant
or respondent before OR after filing a formal
complaint or even if no complaint filed

Must be designed to restore or preserve
educational access without unreasonably
burdening other party.

Counseling
Course modifications

Examples:

Schedule changes
Increased monitoring
or supervision

Supportive
Measures

Detailed Process Including Timelines
The investigator must provide the parties and their adviors with equal opportunity to
review all evidence- including evidence that is not going to be included in the
report- at least 10 days before the report is finalized.
The parties may prepare written responses to the evidence, and the investigator
must consider the reponses before finalizing the report.
Then, the investigator must finalize a written report that fairly summarizes the
relevant evidence.
The investigator must provide the final report to the parties at least 10 days before
a determination of responsibility.

PROPOSED NEW
REGULATIONS

The proposed 2022 Title IX regulations
would require:
• When a school has “information”
• about “sex discrimination,” including “sexbased harassment”
activity”
• “in an educational program or
[broadened some]
• and “against a person in the United States”[also
broadened some]
• it must provide a different specific initial
response (§106.44)
• If a complaint is made or initiated, K-12
school must use grievance procedures in §106.45
(more flexibility)

Basic
Overview
Proposed
Regulations

ACTUAL KNOWLEDGE VS
INFORMATION
Current Regulations
• By a Title IX
Coordinator or
“Official with
Actual
Authority” [includes
knowledge
all K-12 employees]

Proposed Regulations

Information
about conduct
that may
constitute “sex
discrimination”

• By any K-12
employee
• Except for
“confidential
employees”

Definition of Confidential Employee
Includes:
• Employee with duty of privilege under Federal or State law associated with their
role
• Employee designated as confidential due to their role in providing services
to persons regarding sex discrimination
• Postsecondary employee conducting certain approved research on sex
discrimination (limited to information received in study)
Requirements:
• Not required to report to Title IX Coordinator “information” about sex discrimination
when known
•
HOWEVER . . .

Confidential Employee Must
Explain

Explain confidential status

Provide

Provide Title IX Coordinator information, and

Explain

Explain how to report information about conduct that may constitute sex discrimination under Title
IX to the person who informs the employee of conduct that may constitute sex discrimination

Sexual Harassment
vs
Sex Discrimination

Athletics Equity
Pregnancy and accommodations
Sex characteristics
Pregnancy and related conditions (including
accommodations)
Gender identity
Sexual orientation

Now Includes

Title IX Team
Current Regulations

Title IX Coordinator, investigator, and
informal resolution facilitator can be the
same person

Proposed Regulations

The Title IX Coordinator, investigator, and
decision-maker can be the same person

Must be a different decision-maker

Must be a different appellate decisionmaker

Must be a different appellate decisionmake

Must be a different informal resolution
facilitator

Preponderance of Evidence

Burden of
Proof
Proposed
Regulations

Unless the school uses the
clear and convincing
evidence standard in “all
other comparable
proceedings.”

Training Under Proposed Regulations
Requires training for all types of sex-based discrimination, not just sexual harassment
Title IX team on the grievance procedures
All employees on identifying and reporting sex-based discrimination
Specific training for Informal Resolution Facilitators
Specific training for Title IX Coordinators and Designees
Confidential Employees

Supports for Students with Disabilities
For K-12, the Title IX Coordinator must
consult the IEP team to help ensure
compliance with the requirements of IDEA
and Section 504 throughout the
implementation of the grievance
procedures, ”generally, and specifically “in
the implementation of supportive
measures”

Margaret O. Dullanty, Esq.
Turner & Caudell, LLC
914 Richland Street, Suite A-101
Columbia, SC 29201
(803) 828-9708

